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AHHomayus1. CTaThs NOCBsIEHA BONPOCY U3y4eHUS LIeHHOCTHU 06bIYHOI0 [IpaBa, ero peryisaTHUB-
HOM poJsin. O6bIYHOE MPABO UTPAET BAXKHYIO POJIb B COXPAHEHUU TPAJUIIUN U KyJIbTYPHOTO HacJie-
nust HapoJoB CeBepHoro KaBkasa, oTpaxasi yHUKa/IbHble 0COGEHHOCTU TOT'0 UJIM UHOT'O HAapo/a,
€ro LleHHOCTH, HOPMbI MIOBEJIEHUS U, YTO OYEHb BAXKHO, C TOYKH 3PEHHUSI COBPEMEHHOT0 IPaBOIO-
HUMaHUs, Npe/CTaBJIeHUN O CIpaBeJJIMBOCTU. B paboTe mokasaH pery/asiTUBHbINA MOTEHLHAJ
0OBIYHOTO NPaBa, pe/JI0KeH aBTOPCKUM NOAX0/, K IOHMMaHUI0 0ObIYHOTO IIpaBa.
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Abstract. The article is devoted to the study of the value of customary law and its regulatory role.
Customary law plays an important role in preserving the traditions and cultural heritage of the peo-
ples of the North Caucasus, reflecting the unique characteristics of a particular people, their values,
norms of behavior and, very importantly, from the point of view of modern legal understanding,
ideas about justice. The paper shows the regulatory potential of customary law, and suggests
an author's approach to understanding customary law.
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CeBepHblii KaBka3 - 3TO YHHKa/IbHbIM pErvoH, HaceJieHHbIA Pa3HOOOpPa3HbIMU 3THUYE-
CKUMHU rpynnamu, Kaxk/ias U3 KOTOPbIX 06/1a/laeT CBOMMU TPAAULUAMU U 06b14asiMu. [IpuMeHeHue
ob6bI4yHOrO npaBa Ha CeBepHOM KaBkase cTa/IKuBaeTCs C pSAOM CJI0XXKHOCTEH, KOTOPbIE TPEOYIOT
60Jiee rJ1ybOKOI0 UCCIeJ0BaHUA U aHaIM3a.

Bomnpoc akTya/lbHOCTH 0OBIYHOTO NMPaBa He BbI3bIBAET COMHEHU U, OCKOJIbKY UMeeT QyHAa-
MeHTaJ/IbHOe 3HaYeHHUe JIJIsl COXpaHEeHHUs1 CaMOObITHOCTU HAPO/a, IBJISASICh BAXKHEHUIIUM KOMIIOHEH-
TOM NpPaBOBOW CHUCTEMbl. B 3TOH CBA3M Mbl COTJIaCHbI C MHEHHUEM CIELHAJHUCTOB, KOTOpbIE
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ClpaBeJ/INBO OTMEYal0T, YTO U3yYeHHe NPaBOBOM KyJ/IbTypbl HapooB CeBepHoro KaBkasa He06-
XOJIMMO MTOCKOJIBKY B OCHOBE JIaHHOTO NPOLecca JIEXKUT, C 0JHOU CTOPOHBI, TPAMOTHOE UCI0JIb30-
BaHUe crneUPUKH NPaBOBOM H/EO0JIOTUM Y NPAaBOBOM MPAKTUKHU IOPILEB, a, C JPYTrOd CTOPOHBI,
yMeJsioe cOoYeTaHUe TPAaJAULIMOHHOMN IMPaBOBOW KyJbTYpbl U HOBBIX MHCTUTYTOB I'PaXJaHCKOTO
0011eCcTBa, paHee UM He CBOMCTBEHHBIX, HO CTOJIb HEOOX0/JMMbIX B HbIHeIlIHee BpeM [1, c. 7].

B acnekTe akTyaJIbHOCTH C/leAyeT Takke 0OTMeTUTh no3unumo lancyrosa /Jl. 0., ToHko noj-
MEeTUBILEro, YTO «... CTPAHHO BBIMJIAAAT MMeEWIUe IOKa IIHUPOKHE XOXAEHUS pacCyXKJeHus
0 HEM3MEHHOCTH 0OBIYHOTO NPaBa KaK pa3 U HaBCer/a JaHHOr0 MPaBOBOTrO siBJIEHUS, IKOGbI JaBHO
y>Ke yTpaTUBILETO CBOe COLMa/IbHOE 3HaUYeHHe U ylIe/[LIero B UCTOPHIO BMecTe C QOpMUPOBaBLIEN
ero 3noxom» [2, c. 6].

[lo HalleMy MHEHUIO, UMEHHO TaKOM, He BIIOJIHE ce0sl ONpaBAaHHbIN MTOJX0/[, COIJIAaCHO KO-
TOPOMY 0O6BbIYHOE MPABO BOCHIPHHUMAETCS KaK HEOBOPOTJ/IMBbINA MeXaHU3M, UCUepIaBIIUN CBOU
NOTEeHLMaJ, IPUBOAUT K TOMY, YTO €r0 He BOCIIPUHUMAIOT KaK BaXKHbIM COL|MAJ/IbHBIN PEryJsaTop.
[lonaraem, 4TO M3yyeHHe POJIK OOBIYHOIO MPaBa, €ro peryjasTUBHbIX QYHKLUUH, OyAeT UMEeThb
CylLeCTBEHHO€e 3Ha4YeHHe, KaK I YKpeIlJIeHUs KyJbTYPHOI'0 HacJeAus KaXJ0ro Hapo/a, Tak U
nojJiep>KaHusi OrpOMHOI0 NOTEeHI[HaJIa, 3aKJII0YEHHOT0 B 3TOM [IPABOBOM fIBJIEHUHU.

Y6exeHbl, UTO peryJATUBHBINA MOTEHLMAJ 0ObIYHOTO NpaBa He MCHOJIb3yeTCs B MOJHOM
006 béMe. Mexy TEM, OH UMeeT PsiJl, HEOCIOPUMBIX IPEUMYILECTB:

- IpUMeHeHHe OObIYHOI0 NpaBa MOXeT 0becreyrBaTh CTAOMJIBHOCTb U NPeJCKa3yeMOCTh
npaBoBOM cucTeMbl. OHO yCTaHaB/JIMBaAeT MpaBUJa U NPUHLMUIIBI, KOTOPbIM JOJDKHBI CJeZ0BaTh
CyO'bEKT, I03BOJISIS1 EMY IPeJBU/IETh OC/Ie/CTBUSA CBOUX el cTBUU. Hapsay ¢ 3TUM npefocTaBIsi-
I0TCS aJlbTepHAaTUBHblEe MeXaHU3Mbl pa3pelleHus CIOPOB, KOTOPble MOTYT ObITh 6oJjiee JOCTYII-
HbIMHU U YYBCTBUTEJIbHBIMU K MECTHOU CllelJUPUKE;

— 00bIYHOE NIPABO UTPAET BAKHYIO POJIb B NOAAEPKAHUU MEXaHU3MOB COLLMAIbHOM CIIJIOY€EH-
HOCTH U IpeJOTBpallleHNH KOHQIUKTOB B 0611ecTBe. [loBbIlLIeHHE peTyJISTUBHON POJIK 0OBIYHOTO
paBa MOXeT YKPEeNUTb 3TU MeXaHU3Mbl U CIOCOOCTBOBATh MUPY U CTAaOUJIBHOCTH KaK B 0011e-
CTBe, TaK U B peTUOHE B LIeJIOM;

- NOBBILIEHUE PETrYJSTUBHON POJIM 06BIYHOTO MPaBa MOXET Coco6CcTBOBAaTh popMHUpPOBa-
HUI0 60Jiee HHKJIH3UBHOU U 3¢ PeKTUBHON NPaBOBOM CUCTeMe, KOTOpasi 0TBeYaeT MOTPeOHOCTAM
BCeX 4JeHOB 0o6ulecTBa. [loBbILIeHHWE ero peryassTUBHOM POJIM MOXET CIOCOOCTBOBAaTh MHHOBA-
[MSIM Y aallTallui K HOBbIM BbI30BaM, TAKUM KakK IJiobasu3anys, ypbaHU3aUs U TEXHOJI0TUYe-
CKHe U3MeHeHHUs. ITO BO3MOXKHO 3a CYeT TOTO, UTO 0ObIYHOE NPaBO 4aCTO BOCIPUHUMAETCH KaK
aBTOPUTETHOE, IOCKOJIbKY OHO OCHOBAaHO Ha TpaJUIUsX, 00blYasx U COrJIaCUM COOOILeCTBa;

- 0ObIYHOE NTPaBO MOXeET ObITh 60Jiee 3 PEeKTUBHBIM, NOCKOJIbKY OHO a/JallTUPOBAHO K KOH-
KpeTHbIM (paKTaM KaxKJ0ro JeJsia, YTO 03BOJISIET HAXOAUTD ClIpaBe/JIUBbIe U IPAaKTUYHbIE pelle-
HUSI, KOTOPble COOTBETCTBYIOT YHUKA/JIbHBIM 0OCTOATEJNbCTBAM Jiesa. OObIYHOE MPaBO MOXKET
NpeAOCTaBJATh aJIbTEPHATUBHbIE MEXAaHU3Mbl pa3pellleHus] CHOPOB U BOCCTAaHOBJIEHUS LOBEPHUS
MeX/ly pa3JIM4YHbIMU IPyNnaMu. ITO MOXKET CIOCOGCTBOBATh «MCLeJIEHUI0 pPaH», CO3JaHUI0 IPOY-
HOT'0 MUPa U NpeJOTBPALLEHUI0 OYAYLIUX KOHIUKTOB.

11 MOHMMaHUs peryJasiTUBHOM POJIM OOBIYHOrO MpaBa HEOOXOJUM IIyOOKUN PeTpOCHeK-
THBHBIM aHaJIM3 ero NpMMeHeHUs HallUMHU npejKkaMu. «HenpeaB3sATbIi aHA/IU3 UCTOPUYECKOTO
ONBbITa HEOOXO0IUM, YTOOBI HAWTH JJOJITOCPOYHBIE, a TJIaBHOE — IePCIIEKTUBHBIE pellleHUsI Npo6JieM
BHYTpEeHHe! MOJIMTHUKHU Halllero rocyiapcrsa» [ 3, c. 4].

PeTpocneKTUBHbBIN aHAINU3 AeHUCTBUSA 0OBIYHOIO MIPaBa TaKKe CBU/ETEbCTBYET O ero 3Ha-
YUMOCTHU B MOJIMTHKe rocyaapcrBa. Tak, B XIX B. Beke Ha CeBepHOM KaBka3e 06bIYHOE MPaBO
noJiyyasio opuumasbHOe NPpU3HaHHUE POCCUMCKUX BJIACTEH, IPU 3TOM MaKCUMaJIbHO COXPaHss ero
CYTb, IOCKOJIBKY MHOT'O€ U3 HETO JJIs1 POCCUMCKHUX BJIAaCTEN ObLJIO HOBBIM U HEM3BECTHBIM. UMeHHO
N0 00HbBIN MOJX0/ MO3BOJISAJ CAMOAEPKABHOM BJIACTHU COXPAHUTh B HEMPUKOCHOBEHHOCTU MPaBO
JlaHHBIX HAPO/I0B, a3 BMECTE C 3TUM U JJOCTaTOYHO 3¢ PEKTUBHO YIIPABJIATD IECTPbIM C STHUYECKOU
TOYKM 3peHUd perMoHoM. Tak, B nyHkTe 10 HacTtaBiieHHs BpeMeHHOMY Cyay, y4peXJeHHOMY
B Kabapne a5 pazbopa gesn MexJy KabapAuHIaMH, oT 29 aBrycta 1822 r. oTMedasioch, YTO
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«Bce pes1a rpaxkaHcKue U ciopHble MexAy KabaparHjaMu, paBHO U IPeTeH3WU Ha HUX OT JIIoJied
MHOPO/IHbIX, pa36UPAIOTCS U PELIAIOTCS 110 UX PEBHUM 06bIYasiM U 06psi/iaM, IPUCIOCOGIeHHbIEe
OHBbIe (BblJleJIeHO HaMU — A.M.) MOKOJIMKY Ba)KHOCTb CJIydaeB [J03BOJIUT K NpaBaM Poccuiickum»
[4, c. 274].

O6bI4HOE MPaBO ABJAJOCH BaXKHEWIIMM UCTOPUYECKUM NMAaMATHUKOM, KOTOpOe CBU/eTe b-
CTBOBAJI0O O Pa3BUTHHU OOLIECTBEHHbIX OTHOLIEHUH, YKIaZle U KyJbType HapoJoB CeBepHOro
KaBka3a. O6bIYHOE IIPaBO SIBJISIJIOCH PETYASITOPOM OOIECTBEHHBIX OTHOLIEHUH, KOTOPOEe HAaX0/[U-
JIOCh B MIOCTOSIHHOM JUHAMUKE, HEPEJKO PA3IMYHO TPAKTOBAJIOCh U HY»K/1a/I0Ch K B KOHKpEeTHU3a-
IIMU TaK U QUKCALUU.

MIMeHHO 3/1eCb MOXXHO TOBOPUTDb O LIEeHHOCTHU OOBIYHOTO NpaBa, KOTOPOe UMeeT CBOE CaMo-
CTosITe/NIbHOe 3HadyeHHe. OHO 6a3upyeTcs Ha COBEPIUEHHbIX LIEeHHOCTAX, MoJAYepKUBasg 0COOYyI0
CBSI3b C )KM3HbIO CBOET0 HApO/1a, BLICTYNaeT GyHAAaMEHTOM, IO3BOJISIOLUIMM MepejlaTb CBOU pery-
JISTUBHBIN MOTEHLHAJ MOCJAeAYIOIUM MOKOJeHUAM. UMeHHO 06bIYHOE MPaBO MPU pa3pelieHruH
TeX UM UHBIX BOIPOCOB MOXeT CTaThb IPOBOJHMKOM, KOTOPBIN COeIUHsAET BOeJMHO U CBOM IO-
TEeHIIMaJl, U 3aKOHO/aTeJbCTBO C €r0 PeryJssTUBHBIM apceHas oM. B cBSI3U € 3TUM He Tak y» MUPU-
YeCKH BBITVIAAUT U/Jlesl IPUHATUSA 3aKOHOAATEeJIbHOTO aKTa, 3aKPENJISIOLIero 3a KOpeHHbIMU Hapo-
JlaMH BO3MOXXHOCTH HUCII0JIb30BaTh 0ObIYHOE MPABO.

BmecTe c TeM cyuiecTByeT ps/i Ip0o6/1eMHbBIX BOIPOCOB, TPEOYIOIUX CEPbE3HON NPOPAOOTKU
IIOCKOJIBbKY, 6€3 UX pa3pelleHHus] HEBO3MOXXHO MpPeCTaBUTh OObIYHOE NMPAaBO B KayecTBe 3 Pek-
TUBHOTI'O peryJisiTopa. 3lecb B IEPBYIO 04epe/ib cae/lyeT BblIeJUTb Npo6aeMaTUKy GopMaTbHOU
onpe/ieJIeHHOCTU 0ObIYHOTO NpaBa. JTa NpobJieMa HaCTOJIbKO CeEpbe3Ha, UTO Ha ee OCTPUEe CTOUT
BOIIPOC O NPU3HAaHUU B IPUHLIUIIE PETYJIATUBHOM POJIM 06bIYHOTO NpaBa. CnenuaaucTsl B 06J1aCTH
H3y4YyeHUsI 0ObIYHOI0 MPaBa 0co60 06eCrOKOeHbI 3TOM MPO6JIeMOH, MOKa3biBasi TOHKHE MOMEHThI
dbopMasibHOH oOlpejieIeHHOCTH 0ObIYHOrO MpaBa, CpaBeAJMBO MoJaras, 4yto: «PazHoobpasue,
HEOJTHOPOJTHOCTb U OTCYTCTBHE MepapPXHUYeCKH BbICTPOEHHBIX U YETKO ONpe/ie/IeHHbIX UCTOYHHU-
KOB 0OBIYHOTO NpaBa NPeNsTCTBYIOT 060061eHUI0, yIOPSAL0YEeHHI0, 06 beKTUBALUU 06bIYHO-TIPa-
BOBOM MpaKTUKU» [5, c. 80].

Taxxe lllaTkoBckas T. B. oTMedaeT, 4YTO ciefCTBHEM JAJUTENBHOTO TOCIHOJCTBA MO3UTH-
BU3Ma B POCCUHCKOMN TEOpHHU IpaBa cTajia abCoII0THAsA UAeHTUPHKALUMS HEKOTOPhIMU UCCIE/0-
BaTeJIIMU NOHATUM 0ObIYHOE PABO M 00bIYal. [Ipr 3TOM 06bIYHOE PABO HA3bIBAIOT UCTOYHUKOM
(bopmoit) mpasa [5, c. 80].

Heo6xoMMO NpU3HATh, YTO CYLIECTBYeT MHOXECTBO MOJXOJ0B K MOHATHIO OOBIYHOTO
npaBa. Hu B koeM ciiyyae, He oTBepras Mpe/Jo’KeHHble M0/AX0/ibl CYUTaeM BO3MOXKHbBIM Mpe/JI0-
»KHUTb CBOE BH/lIeHHe 0OBIYHOTO NMPaBa KaK PYyHAaMEeHTA/IbHOTO SIBJIEHUS, IPe/CTaB/ISIIOLLEro
CO060M 0COOBIA KOMILJIEKC 0ObIYaeB U BepOBaHM, IPUHUMAaEMbIX YI€eHAMH 00OLIeCcTBa KaK
o0uIe006A3aTe/IbHAasA HOpMaA NMOBeJeHM .

[Tog06HBIM MOAX0/ K 0ObIYHOMY IPaBY, C UCII0JIb30BaHHWEM €ro pery/aaTUBHOTO NOTeHLKala
N103BOJISIeT HAM TOBOPUTb O KOMILIJIEKCHOM, 11€JIOCTHOM MO0/IX0/1l€e K PeryJIMpOBaHUI0 IPaBOOTHOILIe-
HUM. O6bIYHOE NPAaBO MOXET ObITh UCIOJIb30BAHO KaK UHCTPYMEHT YperyJaupoBaHus KOHQJINK-
TOB. B TO BpeMsl Kak 3aKOHOJATEJbCTBO B CHUJy OOBEKTHUBHBIX NMPUYUH HE BCErJa CIOCOOHO
CNIPAaBUTBCS C TIOCTABJEHHOM 33/1auell (caMbIM HArVIsAHBIM B 3TOM IJIaHE MOXKHO CUUTATh HAIHO-
HaJ/IbHBIM Bopoc). MHave roBopsi, 00bIYHOE MPABO B 3TUX BONPOCAaX UMeET 60Jiee COBEPLIEHHbIN Me-
XaHU3M, KOTOPBIX BO IJIaBY yTIJia CTABUT TaKWe KaTerOpUU KaK «CThlJl, 030D, GecyecTre».

Heo6x01jMMO MOHUMATh, YTO 0ObIYHOE NMPABO MNPOAOKAET UTPATh BaXKHYI0 pOJIb B COBpe-
MEeHHBIX IPaBOBbIX CUCTEMAX, HECMOTPS Ha pacTylljee 3HaUYeHHe NUcaHoro npasa. Ero peryasatus-
Hble TPEUMYIEeCTBA OCTAITCS AKTYaJIbHBIMU U TPUMEHUMBIMH K IIUPOKOMY KPYTy MPABOBBIX BO-
npocoB. [loBbIlIEHHE PETYIATUBHON POJIM MOXKET MOMOYb 3alUTUTh MPaBa YeJ0BeKa, PU 3TOM
rapaHTHUPYs y4eT KyJIbTYPHOr0 pa3H006pasusi. ITO 0COOEHHO aKTyaJbHO /Jisi KOPEHHBIX HAPOJ0B
Y JpYTUX MEHBLIWHCTB, YbY NIPaBa U KyJIbTypa MOTYT ObITh ylleMJIeHbl JOMUHUPYIOLed TPaBOBOM
CUCTEMOH.
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HaM coBeplieHHO 04€BHU/IHO, YTO B COBPEMEHHOM IPABOMOHUMAHUHU CYLIeCTBYET NMOTPeO-
HOCTb B pa3paboTKe HOBBIX MOJX0J0B K MPUMeHEeHHI0 06bIYHOTO MpaBa Ha CeBepHoM KaBkase.
PelleHne BOCIOJIHEHUS 3TOM NOTPEOHOCTH Mbl BU/IUM B PeLIEHUH CJIeYIOIHX 3a/1a4:

1. IIpy3HaHMe He06X0AMMOCTH U3yYeHHU 00bIYHOrO nNpasa Ha CeepHoM KaBkase

[IpuMeHeHHe 06bIYHOTO paBa Ha CeBepHOM KaBkase siB/isieTCA C/I0KHOM MU MHOTOIPaHHOH
npo6JsieMoH, KOTopasi TpeOyeT BHUMATEJbHOTO aHa/IM3a U U3y4yeHus. PernoH, 6oraTblii pa3H006-
pa3HOM 3THUUECKOU KYJbTYPOU U TPAJULIUSMU, UMEET JIOJITYIO UCTOPUIO IPUMEHEHUs 0ObIYHOTO
npaBa B cdhepe peryJMpoBaHUs OPUAUYECKUX OTHOIIEHUH. C pa3BUTHEM COBPEMEHHOT'0 3aKOHO-
JlaTeJIbCTBA U HOpuAuvyeckord cucteMbl Ha CeBepHOM KaBkase, BO3HHMKalOT HOBblE€ BbI30Bbl U
npo6JieMbl, Kacarwlyecs: COrJacoBaHUA OOGbIYHOIO NMpaBa € OPULHAIbHBIMU HOPMaMU 3aKOHO/Ja-
TeJIbCTBa. BaXkHO NOHKMMAaTh, KAKUM 06pa30M 0ObIYHOE PAaBO B3aMMOJIEMCTBYET C 3aKOHO/ATe N b-
CTBOM, U KaKHM 06pa30M OHO IPUMEHSETCS B COBPEMEHHOM 00I1IeCTBe.

OfHOM U3 IJIaBHBIX TPO6JIeM TPUMeHeHUs 06bIYHOTO NTpaBa Ha CeBepHoM KaBkase siBJsieTcs
HeJlocTaTO4YHas 6a3a AJs ero peryavpoBaHusi. OpunpaibHOE 3aKOHOAATENbCTBO YAaCTO HE yUU-
TbIBaeT OCOOEHHOCTU U TPaJWLUM 3THUYECKUX OOIIHOCTEW pervoHa, 4YTO MOXXeT NPUBOJUTH
K KOHQJIMKTaM UJIM KaK MUHUMYM HeJloOHUMaHusAM. O6bIYHOe NpaBo, 6a3upyloleecs Ha Tpaiu-
[MAX U YCTOSBLIMXCA 006bIYasAX, MOXKET IPOTUBOPEUYUTD JeUCTBYIOLIEMY 3aKOHOATeNbCTBY, YTO
co3/laeT KOHQJIUKTBI U 3aTPYAHSET NPAaBONPUMEHUTENbHYIO MPAKTHUKY.

B coBpeMeHHOM 0011leCTBe, I'Zle IPUOPUTET OTAAETCS 0PUIIMATBHOMY 3aKOHO/JATENbCTBY,
0ObIYHOE NPAaBO YaCcTO OKa3blBaeTCs BHE IIeHTPaJIbHOI0 BHUMaHUs IpaBoBoO# cucteMbl. HefocTta-
TOYHas NpaBoBas 6a3a /i peryJUupoBaHus 0ObIYHOTO NpaBa BeZleT K HENMOHMMAaHUI0 U Hel0CTa-
TOYHOM 3al[UTe NIPaB U UHTEPECOB TeX, KTO ONUPAETCs HAa 0ObIYHbIEe HOPMbI U IPUHIIUIIBI.

2. UcTropudeckuii 0630p 06GbIYHOTO NIPaBa U BO3MO>KHOCTb €0 BJIUSIHUSA Ha COBPpEMEH-
HYI0 OPUAUYECKYI0 CUCTEMY

O6b14HOE MpaBo HapoaoB CeBepHoro KaBkasa uMeeT JJaBHUE KOPHH, KOTOPbIE YXOAST B UC-
TOPUIO HAPOJ0B 3TOr'0 PErMOHa Ha MHOTMe BeKa Ha3a/,. CeBepHbli KaBka3 siB/IsieTC YHUKa/IbHbIM
peruoHoM, r/ie COCyLeCTBYIOT pa3/InuHble 3ITHUYECKHE IPYIIbI CO CBOUMU TPAAULUAMHU U 00bIYa-
aMu. Kaxxzas aTHU4YecKas rpyIna pa3BuBaja CBOM COGCTBEHHble HOPMbI U IpaBUJIa, KOTOPBIE pe-
I'yJIMPOBaJIM XKHU3Hb 0611leCTBa.

[IpyHLMNBI 06BbIYHOTO NpaBa HapooB CeBepHoro KaBkasa 0OCHOBBIBAJIUCh HA TPaAULIUOH-
HBIX [I€HHOCTSIX, KOJIJIEKTUBU3Me, B3AaUMHOU MOJJeprKKe U CPaBeIMBOCTH. BaXKHBIM acreKToM
06bIYHOTO IpaBa ObL1a POJib CTAPEUILNH U [yXOBHBIX JIU/IEPOB, KOTOPbIE SIBJISAJUCh aBTOPUTETAMHU
Y paspeuiajy Ciopbl U KOHGJIUKTBI B COOTBETCTBUM C TPAAULHUSAMU U 00bIYassMH CBOET0 HApo/a.

O6bryHOe npaBo HapozoB CeBepHoro KaBkasa, uMesi 60raTyro UCTOpPUIO, MOXKET ChIrpaTh
3HAYMTEJIbHYIO POJib B OPMUPOBAHUU COBPEMEHHOU IOPUUYECKOM CUCTEeMBI pernoHa. U3yuenue
€ro UCTOPUYECKOTO PAa3BUTHS U BJIHUSHUS HA COBPEMEHHYIO IOPHUANYECKYIO CUCTEMY MO3BOJISIET
Jiydlille IOHSAITb 0COGEHHOCTH MPAaBOBOU KYJIbTYPbl 3THUYECKUX rpynn CeBepHoro KaBkasa u pas-
pa6oTaTh 3¢ PeKTUBHBIE MOAXO/bI K CONMKEHHI0 06bIYHOT0 U 0UIIHANIbHOTO NpaBa. Ero BiusHue
Ha COBPEMEHHYI0 I0OpUANYECKYI0 CUCTEMY HECOMHEHHO, U UCC/Ie/lOBaHUe 3TOT0 B3aUMO/IeHCTBUSA
IIOMOeT pa3BUBaTh 3PPEeKTHUBHbIE MO/ COTJIACOBAHUS TPAJUIMOHHBIX HOPM C COBpEMEH-
HbIMHU IOTPEOHOCTAMHU 00LECTBa.

3. OnpepesieHUe Npo6JieM U BbI3OBOB, CBsI3aHHbIE C IPUMEHEHHEM 0GbIYHOTO MpaBa

OcHoBHbIe TP06JIeMBI U BBI30BbI BUJATCH HAM B C/IeyIOIIEM:

a) O6biyHOe npaBo B CeBepOKAaBKAa3CKOM perdoHe B OCHOBHOM He KOAMQUIMPOBAHO, UTO
IPUBOAUT K HEONIPEJIeJIEHHOCTH U HENPeICKa3yeMOCTH ero NpUMeHeHHUsl.

6) PazsinuHble cOO01eCTBA MOTYT UMETh CBOU COOCTBEHHbIE HHTEPIPETALIMU U 00bIYAH, YTO
MOXKET NPHUBECTH K MIPOTUBOPEYHUBBIM pelieHUsIM. Takke 06bIYHOE MPABO MOXKET BCTYMATh B KOH-
GIUKT ¢ 0dUIUATIBHBIM POCCUUCKUM MPABOM, YTO CO3/iA€T MMPABOBYIO HEOIPEAEJeHHOCTb U TPY -
HOCTH J1JIs IPAaBOOXPAHUTEJbHbIX OPTaHOB (K MpuMepy 06blYal KPOBHOM MECTH).
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B) B CeBEpOKaBKa3CKOM pervoHe 4acTo OTCYTCTBYIOT 3pdeKTUBHbIE MEXaHU3MbI OOecIeye-
HUS COBJIIOEHUSI 0OBIYHOTO MpaBa. ITO MOXKET NPUBECTH K 6€3HAKAa3aHHOCTHU 3a HapylleHUs U
NO/PBbIBY BEPXOBEHCTBA 3aKOHa.

CoBepIlIeHHO 0YEBHU/IHO, YTO IPUMeHeHHe 0ObIYHOrO npaBa B CeBepOKaBKa3CKOM peruoHe
COINPSAXKEHO C psAA0M Npo6JieM U BbI30BOB. OZjHaKO, IPUHUMas KOMILJIEKCHBIM IOAX0/, BKJIIOYal0-
KUK KoAuUKALMIO, COrJIacOBaHUe ¢ opuULIMaJbHBIM MIPABOM, a TaKKe co3ZiaHue 3P PeKTUBHBIX
MeXaHHU3MOB obecIieyeHusi COOJII0eHUS], MOXKHO PELIMThb 3TU NMP0o6JieMbl U CIOCOGCTBOBATh Bep-
XOBEHCTBY 3aKOHA U 3all[iTe IpaB rpak/laH B peruoHe.

4. HoBble NOAX0ABI K 3alMTe U NPMMEHEHHUI0 00BIYHOr0 IpaBa Ha CeBepHoM KaBkase

HecMoTpss Ha 0603HayeHHbIe Bblllle MPOOGJIEMBI, [T0JIaraeM, 4YTO KOAWPUKALUA 0OBIYHOTO
1paBa [IOBBIIIAET ero nNpescKa3yeMocThb U eJuHo06pa3ue. JJOKyMeHTHUpOBaHHE U CHCTEMaTHU3al s
06bl4yaeB U TPAAULUN CO34AeT CIPABOYHBIN JJOKYMEHT, KOTOPBINA 06JieryaeT NpuMeHeHue 00bI4-
HOT'0 IpaBa OpraHaMH BJIACTH U JIPyTMMU 3aUHTEPECOBAHHBIMU CTOPOHAMU. ITOT MOJXO0/ CIOCO6-
CTBYeT 6OoJIbllIel ONpesieJIeHHOCTHU U CHHXKEHHUIO IPOU3BOJIbBHOTO TOJIKOBAaHUSA 0OBIYHOIO ITpaBa.

TpaguuMOHHBIE MHCTUTYTHI, TAKME KaK COBETBI CTAPEHNILINH, UTPAIOT BaXKHY0 POJIb B IpUMe-
HeHUU oObIYHOro npasa. [logJep>xka U yKpenieHue 3TUX MHCTUTYTOB IIOMOTaeT COXPaHUTb U
nepejaTh OOGbIYHOE MPABO OYAYLUIMM IMOKOJEHUSIM. MHTerpauus TpaJUIMOHHBIX UHCTUTYTOB
B GopMasibHbIE NMPABOBbIE CTPYKTYPbl MOXKET YKPEMUTh JIETHTUMHOCTb OOBIYHOTO MpaBa U CIO-
COOCTBOBATH ero 60Jiee LIUPOKOMY NPUHATHIO. ITOT NOAX0[, 06ecredruBaeT 60JIbLIYI0 THOKOCTb U
YYBCTBUTEJIbHOCTb K MECTHBIM 00bI4asAM U TPaAULUSAM, OHOBPEMEHHO rapaHTUPYs COOJII0/leHre
KOHCTUTYLIMOHHBIX IPUHLUIIOB.

5. lepcneKTHBBI pa3BUTHS OOBIYHOIO IIPaBa Ha peruoHe

WHTerpanusa c opuiMasbHbIM IPAaBOM, NOAAEPKKA TPAJAUILMOHHBIX MHCTUTYTOB, 06pa3oBa-
HUE U UCCIeIOBAHUSI MOTYT CIIOCO6CTBOBATh COXPAaHEHHUIO U YKPEIJIEHUIO 0OBIYHOT0 MPaBa, 06ec-
nevyrBasi ero AajJbHeHIyI0 poJib B MOAAEePKaHUM CIPABeJIMBOCTU U TPABONOPSI/IKA B pErHOHE.

O6bI4HOE NPaBO NMOCTOSHHO aJAITUPYEeTCs K MEHAOUMMCS yca0BUSAM. UHTerpanusa o6b14-
HOTI0 IpaBa ¢ 0pHIMaJbHbIM IPAaBOM NOBBIIIAET €ro JErMTUMHOCTDb U 00ecrieyrBaeT 6oJiee MUPO-
KUH J0CTYH K IPaBOCyMI0. ITO CIOCOOCTBYeT KOAUGDUKALUU U CHCTEMATU3aL UM 06bIYHOTO ITpaBa
C 1IeJIbIO MOBBILIEHUS €ro MpeJCKa3yeMOCTH, IPU3HAHUS MOJIOKEHUH, OCHOBAaHHBIX HA 0OBIYHOM
npaBe, B paMKax opUIIMATbHON MPAaBOBOU CUCTEMBI.

[TogBOST KPATKHUM UTOT CAeAyeT OTMETUTh, YTO CETOJiHSI MOTPEOHOCTb B U3yYEeHUH OObIY-
HOro npaBa 6oJiee yeM oyeBUAHA. OTKa3 OT NPU3HAHUSA PEryJIATUBHON POJIM OGBIYHOrO NMPaBa,
O3HayaeT MOJIHYIO MepeJiadyy 3TOro npolecca B pyKd 3aKOHOJiaTeslel, a ero UTHOPUPOBaHUE U
OTKa3 OT ero U3y4YeHHus, OTOABUTAET HAC OT CIIPABeAJMBOCTH PaBa, OT 3TaJI0HA, KOTOPbIHU M0O3BO-
JisileT HaM TOBOPUTH O NpaBe B IeJIOM. B 3TOM CBS3U MOXKHO COTJIACUTHCS C MHEHHEM HCCJIe/loBaTe-
Jiel, KOTOpble OTMEYAI0T, YTO ... Mbl CIIOCOGHBI, a IO3TOMY U 06513aHbI 3aHUMAThCS TIOUCKAMHU 3Ta-
JIOHQ, CChLIAsiCh Ha KOTOPBIM MbI MOXKeM CYAUTb UJeasbl KaK CBOEro CO6CTBEHHOI0, TaK U JIID60ro
Jipyroro o6uiectBa» [6, c. 311].
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